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1. Introduction

As the Latins used to say with the famous phrase "ubi societas ibi ius" (wherever there is
society, there also is law), law has always been the paramount tool to create and preserve
order in society. At first, this order was limited only to relationships between humans, but
overtime it had to include the relationship between humanity and the natural world'. In fact,
for centuries Western philosophical and legal thought was dominated by a strictly
anthropocentric view. This perspective considered human beings as the only thinking subjects
with rights, reducing the rest of the living world to a simple, endless resource to control and
exploit. The results of this mindset, focused on the satisfaction of immediate interests at the
expense of the planet's future, became clearly visible from the industrial revolution, climate

change, and the extinction of many species.

The first changes to this view happened in the second half of the last century. The
philosopher Arne Nass®, perceiving a sense of anxiety about the ecosystem crisis, theorized
the need to find a single whole ("unicum'") which included both human and non-human
beings®. In particular, Ness introduced a fundamental difference between shallow ecology
and deep ecology. Deep ecology completely breaks away from the human-centered model,
recognizing that non-human life forms have their own inner value®, regardless of their
usefulness to humans. According to Nass, personal self-realization happens through an
"expansion of the self': human beings begin to erase their own borders, recognizing
themselves as part of a wider network of ecological relationships®. In this view, protecting

nature is no longer an act of altruism but becomes a form of self-defense: the damage done to
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the natural world is damage done to ourselves. This brings a new definition of well-being,
which is no longer linked to continuous economic growth or gathering material wealth, but to

the quality of life, social unity, and ecological balance.

So that this holistic view would not remain just a philosophical theory, it became necessary to
turn these values into concrete political and institutional actions, guiding public policies
towards sustainability and responsibility for future generations. At a global level, recognizing
nature as a legal subject started to break the traditional separation between subject and object,
marking the shift from a life-centered (biocentric) to earth-centered (ecocentric) view®.
Influenced by Earth Jurisprudence’, Nature is no longer seen as property, but as a living
entity with its own legal claims and the right to stand in court to defend its own integrity.

The first country to make this change of view was Ecuador, which in its 2008 Constitution
recognized Nature (Pacha mama) as a subject of rights®. Article 71 of the Ecuadorian
Constitution states nature's right to full respect and the regeneration of its life cycles. To
guarantee these rights, they created the accion de proteccion (action of protection), a popular
action that allows anyone to demand respect for nature in front of the authorities’. This
approach, which was used concretely in the Vilcabamba river case to stop road construction
and protect the waterway, forces humanity to feel responsible for the non-human world and to

rethink how we live together on the planet in terms of vital interdependence.

While at an international level legal systems have broadened their protected interest beyond
the boundaries of human-centered dogma in order to include the entire ecosystem, adapting
the Italian legal system to this life-centered view is a very complex process. In fact, in our
legal system, a mostly human-centered view remains, in which environmental reforms have
often had a secondary role compared to the protection of the landscape and human health''.

Despite this, the recent constitutional Law No. 1 of 2022, which reformed articles 9 and 41 of
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the Constitution, represents a great step forward for legal civilization and the overcoming of

an "atomistic" view of the law'2.

By adding the protection of the environment and biodiversity among the fundamental
principles, the lawmakers embraced a systemic view where humans and their rights are not
separate from nature, but an integral part of the "biotic community"". The reform aims to
heal the historic break between technical-economic development and natural resources'. The
change to article 41 now places the economy below the needs of the ecosystem, stating that
private economic enterprise cannot harm health and the environment'. The environment thus
becomes a "single intangible good" and an absolute primary value'®. The evolution of the
Italian system therefore takes shape through a strict limitation of human activities to

guarantee our duties to the planet for future generations.

In connection with the principles of deep ecology, the constitutional reform introduced
something completely new for the Italian legal system: the entry of animals’ protection into
the fundamental principles of the Charter. Thanks to the reformed Article 9, animals are no
longer considered just parts of the environment or simple objects to be owned, but living
beings and direct receivers of a duty of protection'”. This new legal status also affects the
limits of economic activity: the needs of the market and private business can no longer be
used as an excuse to reduce the legal protection of animal welfare. This creates an innovative
constitutional system characterized by a "mutual integration" of fundamental rights, which
requires a constant and reasonable balance between doing business, protecting ecological
balances, and the independent protection of animals. This complex legal interdependence
provides the necessary conceptual framework to explore, in the following sections, the
concrete challenges of protecting wildlife, looking in detail at the symbolic case of bear

management in Trentino.
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II.  The revolution in animal protection

The idea concerning the relationship between humans and animals has changed a lot over
time, moving from a purely utilitaristic and human-centered view to real ethical and
constitutional recognition. In the past, philosophers like Descartes and Kant saw non-human
nature and animals as simple tools for humans to use, denying them the moral respect given
to people'®. However, progress in philosophical and legal thought has slowly broken down
this approach.

A key contribution to the moral issue of animals came from Peter Singer, who created and
spread the word "species-ism". He used this term to describe the attitude of favoring the
interests of one's own species over others, comparing it to discrimination like racism and
sexism'®. Singer argues that the line for moral consideration should not be based on
intelligence or reason, but on the ability to suffer and feel pleasure. Therefore, the principle of
equality requires equal consideration for the interests of all sentient beings, even if this does

not always mean identical treatment®.

The modern bioethical debate recognizes that animals have an inner moral status, based on
their specific natural identity. Even though animals do not have the /ogos needed to act as
subjects with duties, they are in all respects receivers of morality (moral patients). Hence,
humans, thanks to their ethical awareness, are bound by specific direct duties towards them.
This new model expands the traditional idea of justice, turning it into a natural justice which
demands respect for every sentient creature.?!

This change in ethical sensitivity has found concrete results in the evolution of law. A first
sign in the Italian legal system was the change to Article 727 of the Criminal Code regarding
animal cruelty. In fact, while the law once mainly protected the human feeling of pity towards

animals, today the protected interest is the animal itself and the respect for its nature?.

At European level, a decisive step was made by Article 13 TFUE, which clearly recognizes
animals as sentient beings and requires member States to fully consider their welfare needs?.

The animal rights safeguard entered the Italian Constitution with the 2022 reform. Thanks to
this, animals are included in the Constitution not just as simple parts of the environment and

biodiversity, but also as direct receivers of protection. The new constitutional text has not
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remained just a statement of intentions, but has already become an essential standard in
courtrooms. A clear example of this is the decision of the Council of State regarding the fate
of the female bear captured in Trentino in April 2023. On that occasion, the administrative
judges decided that, thanks to the updated Article 9 of the Constitution, the life of animals
enjoys stronger protection and that safeguarding animals belongs to the supreme and

inviolable principles of the Republic.

Ill.  Casus: Bear JJ4

The presentation of the following case appears particularly appropriate in order to provide the
reader with a concrete illustration of the line of reasoning developed thus far.

Indeed, the case vividly portrays the delicate and complex balance between humankind and
nature, as manifested in the relationship with the animal world, demonstrating how even a
slight alteration in the factual or normative circumstances may profoundly reshape the

equilibrium between the competing interests at stake.

The JJ4 case arose because of a fatal attack which occurred on 5 April 2023, in the area of
Trento, in Northern Italy: during a hike in a wooded area, a jogger, Andrea Papi, was attacked
and killed by JJ4, a female brown bear belonging to the population reintroduced into the Alps
through the EU-funded project “Life Ursus™ in 1999%,

The event had generated significant public concern, and brought the President of the
Autonomous Province of Trento to issue an order authorising the capture and subsequent
culling of the animal. This decision was immediately challenged before the administrative
courts by several animal welfare and environmental associations, giving rise to a complex
legal dispute concerning the balance between public safety, biodiversity conservation, animal
welfare, and the protection afforded to strictly protected species under both national and

European law.*®

The European Union has assured the brown bears’ safeguards by 1) the Appendix no. II of the
Convention on the Conservation of European Wildlife and Natural Habitats (Bern

Convention) and ii) the Habitat Directive, with the aim of protecting biodiversity, wild fauna

2 Ibidem, pp. 64-65.
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and natural sites and habitats for animals?’.

Neither of the documents explicitly enumerates such rights, but they can easily be extracted
by interpretation from the prohibitions imposed on human conduct. Hence, the legal
restrictions against killing, capturing, disturbing, or destroying the habitat of brown bears
indirectly acknowledge corresponding interests worthy of protection, including the right to
life, the right to physical integrity, and the right to inhabit and reproduce within a suitable
ecological environment.

The legal framework is primarily provided by Articles 12—16 of the Habitats Directive, which
establishes a regime of strict protection for species such as the brown bear, even if it does not
preclude intervention against dangerous bears, but only in cases in which any measure is
considered to be scientifically grounded, proportionate, individualised, and genuinely

necessary.

The Italian legal protection of the brown bear starts with Framework Law No. 157 of 11
February 1992, which includes the brown bear among the species subject to special
conservation measures, imposing a general prohibition to its killing, capture, or intentional
disturbance. Derogations from these protective provisions may be authorised only in
exceptional circumstances, including the prevention of serious damage, the safeguarding of
public safety, or scientific and conservation-related purposes such as research and

reintroduction programmes®.

In all cases, such measures are subject to the following cumulative requirements: i) that no
viable satisfactory alternative solution is available, i1) that the derogation does not jeopardise

the conservation status of the population within their natural and present rage®.

Moreover, since Italy hosts two subspecies of brown bear, Ursus arctos arctos in Central and
Eastern Alps, and Ursus arctos marsicanus, an endemic subspecies confined to the Central

Apennines, two different action plans were arranged interregionally, in order to guarantee the

" H. Schoukens, Some legal reflections on the fate of JJ4, the Italian brown bear that killed a jogger,
and the EU Habitats Directive: Donaldson and Kymlicka s wild animal sovereignty theory put to the
test, The Global Journal of Animal Law (2025), pp. 66 ss.

3 Ibidem, p. 11.

 Presidential Decree No. 357 of 8 September 1997, implementing Council Directive 92/43/EEC (Habitats
Directive), Art. 11.



safeguard of both species: the two documents are respectively known as PATOM* and

PACOBACE®.

Although the agreement among interregional bodies and institutions cannot be regarded as
binding, the opening line of the document offers a crucial lens through which the subsequent
analysis may be conducted: the plans of action are conceived to represent the main instrument

protecting the species on the verge of extinction®.

Undoubtedly, the main aim which permeates the entire document is followed thanks to a
coordinated monitoring program among the parties to the agreement; hence it is possible to
recognize three different levels of danger concerning bears, not envisaging the culling of the
bear in cases in which the animal attacks only in order to protect its cubs, just as in the Papi
case-law™.

Furthermore, in order to re-establish the well-researched order granted by law and searched
by mankind, Chapter II of the PACOBACE action plan offers the compensation for damages,
along with strategies in order to prevent any loss or prejudice suffered because of the
complex relationship between bears and anthropic activities®.

In conclusion, by a conjoint lecture of Framework Law 157/1992 an PACOBACE, emerges
the idea that brown bears do not ordinarily prey on humans and generally tend to avoid
human contact. Incidents involving human injury typically occur in defensive circumstances,

particularly when cubs, carcasses, or dens are present.

After Papi’s death, Maurizio Fugatti as President of the Autonomous Province of Trento

issued Order No. 1/2023, a “contingent and urgent administrative measure®>”

authorising the
removal of Bear JJ4, considered as a threat to public safety and human life*®.
As a response, several animal welfare associations challenged the order before the Regional

Administrative Court of Trento (TRGA), arguing that the brown bear is a strictly protected

%0 AA.VV., 2011 - Piano d’azione nazionale per la tutela dell’orso bruno marsicano — PATOM.

Quad. Cons. Natura, 37, Min. Ambiente - ISPRA, pp. 4, 5.

MTAAVV,, 2010 - Piano d’Azione interregionale per la Conservazione dell Orso bruno nelle Alpi
centro-orientali — PACOBACE. Quad. Cons. Natura, 33, Min. Ambiente - ISPRA, p. 4.

32 Ibidem, p. 5.

33 Runner Killed: Bear JJ4 Captured, ANSA Trentino-Alto Adige, 18 April 2023, available at: ANSA
Trentino-Alto Adige

3 AA.VV., 2010, PACOBACE, Chapter II, pp. 23 - 26, para. 2.1 - 2.4.4.

% As legitimated by Article 52 par. 2 of the Special Statute of the Autonomous Region of Trentino-Alto
Adige/Siidtirol.

36 Regional Administrative Court of Trento (TRGA Trento), Single Chamber, Presidential Decree No. 19 of 14
April 2023.
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species under both European®’ and Italian law®® and that lethal removal may only be
authorised under exceptional circumstances and after less intrusive alternatives have been

considered®.

By means of two presidential decrees, the Regional Administrative Court of Trento granted
interim relief and suspended the effectiveness of the order issued by the President of the

Autonomous Province of Trento insofar as it authorised the immediate culling of the bear JJ4.

The President of the TRGA granted interim relief and suspended the execution of the order
insofar as it authorised the killing of JJ4. While the capture of the bear could proceed for

safety reasons, the culling measure was temporarily halted pending judicial review.*’

The Court had then found out that the administrative investigation underlying the order was
incomplete: it required additional documentation, including formal ISPRA opinions, forensic
reports on the victim’s injuries, DNA analyses identifying the bear, and a more detailed
assessment of possible alternatives to culling, which were mentioned, but not deeply explored

whatsoever*!.

The Province subsequently adopted further measures confirming its intention to remove the

bear.

The case eventually reached the Council of State, which suspended the culling of JJ4: by the
Habitats Directive, Article 6 of the Bern Convention, and the Article 9 of the Italian
Constitution, the Court assessed that the protection of animal life enjoys enhanced legal status
and that public authorities must demonstrate, in accordance with the principle of
proportionality, the objective impossibility of adopting non-lethal measures before resorting

to the irreversible sacrifice of the animal®’.

37 Firstly by the Bern Convention and the CITES Convention.

38 In particular, the appeal alleged the unlawfulness of the measure on the grounds of infringement of Article 3
of Law No. 241 of 7 August 1990, inadequate reasoning, and abuse of administrative discretion resulting from
an insufficient administrative investigation.
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In December 2023, the TRGA referred several questions to the Court of Justice of the
European Union in order to resolve the interpretative uncertainty concerning Article 16 of the
Habitats Directive.

In particular, the Court asks whether should be interpreted as meaning that: i) once it has been
determined that a dangerous animal must be removed from the wild, capture and culling
constitute equally legitimate management measures, leaving the choice to the competent
authority, provided that adequate reasons are given; ii) a strict hierarchy exists between the
available measures, requiring public authorities to prioritise capture and permanent captivity,

while permitting culling only where such alternatives are objectively impossible®.

During the night of 19 and 20 July 2024, bear JJ4 was officially transferred from the Casteller
Wildlife Centre in Trento to the Alternative Wolf and Bear Park in Germany’s Black Forest*.

1IV.  Comments on the legal instruments of plantigrades’ protection.

From the presented perspective, it can be argued that the Western system tends to stay at the
perimeters of the ecocentric conception, rather than fully embracing it.

On one hand, it is remarkable how the Italian system has distanced itself from a strictly
anthropocentric view, thanks to the Constitutional Reform of both Articles 9 e 41, the
adoption of specific instruments of safeguard such as Framework Law No. 157 of 1992 and
the PACOBACE, in addition to the transposition of EU norms concerning wildlife such as the
Habitat Directive and the Bern Convention.

On the other hand, despite the development of a multilevel legal framework designed to
safeguard wildlife, the Italian gestio of the conflicts still exposes issues and contradictions in
its application. The cases of bears JJ4, M57 and M90 demonstrate that the core problem does
not lie in the absence of legal instruments, but rather in the difficulties faced by public
authorities in applying them through a preventive, proportionate, and scientifically informed

decision-making process.

In particular, this systemic difficulty manifests in three main criticalities.
First, local authorities have increasingly relied on extra ordinem measures authorising the

permanent capture or culling of bears®. Although conceived as an exceptional instrument to

4 TRGA Trento, ord. 20 dicembre 2023, n. 212.

44 OIPA (International Organization for Animal Protection), Bear JJ4 Transferred to Germany: A Unilateral
Decision, According to OIPA, 20 July 2025, available at: OIPA Italia

4 L. Baldinelli, Le ordinanze extra ordinem per la gestione dei plantigradi, on Giornale di diritto
amministrativo, n. 3/2022, pp.378 ss. P. Brambilla, Orsi “problematici” o ordinanze problematiche? La
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address urgent risks, the measures tend to become a standard shortcut. The result is the
bypassing of preventive scientific opinions issued by ISPRA, and the weakening of the
safeguards guaranteed by European wildlife protection law™.

Alongside this first issue, investigatory deficiencies and lack of proportionality constitute a
recurring issue in administrative courts, which frequently suspend these orders because
authorities fail to evaluate non-lethal alternatives (like radio collars) or properly contextualize
the animal's behavior (such as defensive actions to protect cubs, which entail a lower risk
under PACOBACE)".

Last but not least, the absence of preventive management of the issues has to be noted: the
inertia in proactively implementing coexistence strategies creates avoidable emergencies
where human safety inevitably overrides wildlife conservation®.

In fact, among the aforementioned bears, JJ4 - along with M57 - was the only specimen
whose survival was preserved, while bear M90 faced a lethal removal.

An alternative paradigm aiming at reinforcing the issued weaknesses was fully embraced in
Australia. Through the work of organisations such as the AELA (Australian Earth Laws
Alliance), remarkable efforts have been made in order to challenge the traditional Western
conception of nature as a form of property which can be sacrificed in the pursuit of human
development®. However, the most important contribution deriving from the Australian
experience derives from the adoption of the indigenous concept of Caring for Country.

The Caring for Country paradigm alongside with the human-wildlife coexistence politics
demonstrate how the wildlife safeguard can be pursued not through the mere removal of the
“problematic” animal, but through the creation of administrative, social, cultural networks

and structures capable of preventing conflicts before they arise™.

In this scenario, the economic dimension plays a paramount role. The transition towards a
balanced and interconnected system in which non-human beings are regarded as integral and

peer components of the same community, can only be achieved through the adoption of

legittimita dei provvedimenti di cattura e abbattimento dei grandi carnivori secondo la giurisprudenza
costituzionale e amministrativa, in Rivista Giuridica dell’ Ambiente, n.14/2020, pp. 1 ss.
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47 A. Gasparre, Runner ucciso dall’orsa JJ4: interviene il TAR che sospende I’esecuzione e chiede un
supplemento di documentazione, on Diritto&Giustizia, n. 71/2023, p. 0007. L. Baldinelli, Le ordinanze extra
ordinem per la gestione dei plantigradi, cit.

48 P, Brambilla, Orsi “problematici” o ordinanze problematiche? La legittimita dei provvedimenti di cattura e
abbattimento dei grandi carnivori secondo la giurisprudenza costituzionale e amministrativa, cit. pp.6 ss.

49 Australian Earth Laws Alliance, Rights of Nature, n.d., available at
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concrete and effective policy instruments capable of reconciling environmental protection,
social interests and economic development.

Hence, it is essential to regard the matter as an opportunity to finally reach a sustainable
development rather than a dead-end investment: another compelling example is Slovenia, in
which the coexistence with brown bears has been transformed into a valuable source,

generating economic incomes through a wide-spread wildlife-based tourism’>.

V.  Conclusions

As mentioned in the opening line of this paper, ubi societas, ibi ius is the latin lemma to
describe how law is conceived to create and manage an order in human society. Nowadays, in
light of new climatic challenges and of the new biocentric sensibility, this ancient principle
needs a deeply new reinterpretation. The societas regulated by contemporary law overcomes
both urban and economic boundaries: by the expansion of the self theorised by Nass, it

embraces the entire network of life.

The community to which the law is addressed can no longer be conceived as exclusively
human; rather, it has evolved into a multispecies societas, in which human beings, animals
and the ecosystem coexist within a network of mutual and vital interdependence.

The final stage in the evolution of our legal order will be reached only by the embracing of a
new paradigm: ubi natura, ibi ius. Wherever nature exists, the law must be present to ensure
its protection.

In conclusion, the real innovation consists in entrusting not only public institutions, but each
and every human being with a positive duty to promote ecological coexistence, thereby

replacing the paradigm of domination over nature with one of stewardship.

This shift would allow mankind to overcome the eternal split between humanity and the
natural world, fostering a vision of the Earth to be conceived not as property to be owned, but

as a shared home to be preserved for present and future generations.

51 P. Brambilla, Orsi “problematici” o ordinanze problematiche? La legittimita dei provvedimenti di cattura e
abbattimento dei grandi carnivori secondo la giurisprudenza costituzionale e amministrativa, cit. pp.3 ss.

%2 N. Bressi, “Nell orso vediamo il nostro riflesso”: ecco perché il caso dell’orsa JJ4 ha sollevayo un confornto
cosi aspro, on National Geographic Italia, avaible at
https://www.nationalgeographic.it/orso-vediamo-il-nostro-riflesso-ecco-perche-il-caso-orsa-jj4-ha-sollevato-un-
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